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Thi s case cane before the court for hearing on August 12, 2003,
upon the chapter 7 trustee’ s noti on to approve conprom se. The trustee
requested authority to pay $2,000 fromestate funds to the debtors in
exchange for their agreenent to di sm ss an appeal and assert no further
cl ai magai nst the estate. That appeal, whichis presently before the
Sixth Grcuit Court of Appeal s, arose fromthis court’s refusal to set
aside the sale by the trustee of the estate’'s real property and
subsequent affirmance of that decision by thedistrict court. At the
concl usi on of the August 12, 2003 hearing, this court declined to
approve t he proposed conprom se and entered an order on August 15,
2003, denying the chapter 7 trustee’ s notion. Thi s menorandumopi ni on
suppl ements the court’s oral ruling rendered on the record at the

August 12, 2003 hearing. Thisis acore proceeding. See 28 U.S.C. §

157(b) (A) and (N).

l.

I norder to consider thenmerits of the proposed conpromseinthe
proper light, a historical reviewof this case is necessary. The
debtors, Robert and Callie Howard, filedtheir petitioninitiatingthis
case under chapter 12 on Novenber 4, 1996, after their previous chapter
12 case was dism ssed for failuretofile a plan. Both cases were

filedto forestall a foreclosure by Associ ates Fi nanci al Servi ces



Conpany (“Associ ates”) of its deed of trust onthe debtors’ 79-acre
dai ry and t obacco farm on which the debtors and their two adult sons,
Donal d and Robert, resided. The debtors’ financial difficulties
leadinguptothe foreclosure are set forthin a published deci sion
fromthis court, Inre Howard, 212 B. R 864, 867-68 (Bankr. E.D. Tenn.
1997) .

Associ ates and the chapter 12 trustee, C. Kenneth Still,
i medi ately jointly noved to di sm ss the case, asserting | ack of good
faith, aninability toreorgani ze, a prohibitiononfilingunder |I
U S.C 8109(g)(1), and chapter 12 ineligibility because the debtors
were all egedly not famly farnmers wi th regul ar annual i ncone. After an
extensi ve evidentiary heari ng on February 18, 1997, the court deni ed
the joint notion. Thereafter, a hearing on the debtors’ proposed
second pl an of reorgani zati on and obj ecti ons t heret o by Associ ates, the
chapter 12 trustee and Consurmer Credit Union (“CCU ) was conduct ed on
May 13, 1997. Although confirmation of the debtors’ second pl an was
denied, see In re Howard, 212 B.R at 883; the debtors, after a
nodi ficationof their plan, wereultinmately abl e to obtain confirmation
of their third anmended plan on August 13, 1997.

The debtors’ confirnmed plan provided for full paynment of
Associ ates’ claim whichat that time was $123, 360. 58, wi th Associ at es
toretainitslienonthe debtors’ real property, which accordingto

t heir pl an had a mar ket val ue of $300, 000. The pl an al so provi ded f or



payrment in full plus 6%interest of clains hel d by unsecured creditors
totaling $41,612.81. Because theinitial plan paynents were to be nade
fromt he sal e of the debtors’ tobacco crop i n Novenber and Decenber,
paynments to creditors were not schedul ed to beginuntil January 1998.
On January 30, 1998, the debtors filed a notion askingthat thetinmeto
commence paynents be extended until March 1998. As a basis for the
notion, the debtors stated that they had “harvested a suffici ent armount
of tobacco fromtheir 1997 crop to nake t he paynments schedul ed under
the plan” but did not “anticipate that they [woul d] be able to
transport [it] tomarket ... before March 1, 1998.” By order entered
March 2, 1998, the court granted the notion over the chapter 12
trustee’s objection.

Not wi t hst andi ng t he f oregoi ng, the debtors fail edto make t he
schedul ed pl an paynents pronpting the filing on March 15, 1998, of a
joint nmotionto dismss by the chapter 12 trustee and Associ ates. The
debt ors responded with a second notionto extendthetinme to comence
payments, statingthat they had “arranged for their crop to be sol d at
mar ket on April 9, 1998 [ and] expect paynment ... by April 15, 1998.~
At an April 14, 1998 hearing on the extension notion, the debtors
withdrewtheir notionandfiledinstead a notionrequestingtinmeto
fileanodifiedplanfor “partial or conpleteliquidation” because
“their attenpts to rehabilitate their farmoperati ons ha[d] been

unsuccessful ” and “di sm ssal of the case or conversi onto Chapter 7



[wal]s not in the best interest of the Debtors [or] unsecured
creditors.” After a hearingonthe notion heldon June 2, 1998, the
debtors, the chapter 12 trustee and Associ ates entered i nto an agreed
order whi ch provided that the debtors would “have until October 1,
1998, to conduct an auction to include ... [the] house and farm
consi sting of 78.9 acres, equi pnent, |ivestock, and personalty.” The
order further provided that in the event the auction did not go
forward, the debtors agreed to “all owi nmedi ate di sm ssal of their
Chapter 12 case upon certification by the Chapter 12 Trustee.”

Not being a party to the agreed order, CCUfiled on July 22, 1998,
amtionto dismss due to |l ack of payments onits claim which was
secured by the debtors’ cattle and certain farmequipnment. At a
heari ng on the noti on hel d on August 25, 1998, counsel for the debtors
and CCU announced t hat t he debtors had agreed to give CCUrelief from
t he automati c stay and thus the notion to di sm ss woul d be wi t hdrawn.
In a subsequent letter tothe clerk of the court dated Septenber 4,
1998, counsel for CCUadvi sed t hat debtors’ counsel had refusedto sign
an agreed order liftingthe stay as announced at t he August 25, 1998
hearing. Accordingly, counsel for CCUrequestedthat thenotionto
di sm ss be placed back on the docket for hearing.

On Sept enber 3, 1998, the debtors filed a notionto nodify plan

whi ch proposed, inter alia, toauctionthe 79-acre farmexcept for “t he

house and approxi mately five acres” whi ch t he debt ors t hensel ves woul d



purchase “for a fair market val ue consi derati on of $30, 000 by payi ng
$22, 500 cash and appl yi ng honest ead exenpti on of $7,500to the price.”
That noti on was nmet by obj ections fromAssoci ates and CCU as wel | as
that of the chapter 12 trustee, whoalsofiledanotiontodismsswth
prejudi ce based on the debtors’ alleged “pattern and practice of
behavi or cal cul ated to hi nder, del ay, and cause further prejudiceto
creditors.” Specifically, the chapter 12 trustee noted that the
proposed nodi fi cation notion di d not set a date by which the proposed
auction woul d t ake pl ace and t hat t he debtors had “del i berately refused
totake any affirmati ve actionto conply” with their previ ous agreenent
to auction the farm property by October 1, 1998.

The debtors then fil ed an anendnment to t hei r proposed nodi fi ed
pl an on Novenber 9, 1998, whi ch resol ved Associ ates’ objection. In
t hat anendnent, the debtors agreed to a Novenber 21, 1998 aucti on of
their entirefarmwi th the provisothat the debtors’ house and five
acres woul d be excepted fromthe saleif the debtors rai sed $22, 500
prior to Novenmber 19, 1998. The objection of CCUandits notionto
dism ss were | i kew se resol ved by entry of an agreed order entered
Cct ober 5, 1998, which granted CCUrelief fromthe stay topermt it to
obt ai n possessi on of and | i qui date the debtors’ “livestock and farm
machi nery and equi pment securing the obligationof the debtors.” The
debt ors personally signed that order which al so obligated themto

“assi st the Consuner Credit Unioninlocating andidentifyingsaid



i vestock and farm machi nery and equi pnent.”

Thereafter, on October 22, 1998, CCUfiled a noti on to conpel
accounti ng of secured assets and surrender thereof because “no cows
wer e found at the debtors’ farm and t he debtor Robert Howard refused
to assi st the novant in | ocating the sane” as well as “the tractor
securing the obligation, and sone ot her itens of machi nery were stored
behi nd | arge bal es of hay,” rendering t hemi naccessi ble. CCUall eged
t hat during an inspection of its collateral on April 24, 1998, the
tractor, all machi nery and 107 cows were al |l identified, but sincethat
time the debtors had “secreted nuch of said collateral and now
refuse[d] to account for the sane and di scl ose its whereabouts, and
have wi I I ful |y refused t o obey t he af oresai d O der of the Court entered
Cct ober 5, 1998.” After notice and a hearing, the court on Novenber
16, 1998, granted CCU s notion and directed t he debtors to assenbl e al |
of CCU s collateral for repossession on Novenmber 19, 1998.

I n response, debtor Robert Howard filed a notion for newtri al
wherein he stated that he would “testify that he has been slowto
comply with Orders of this Court because he had reason to bel i eve t hat
he has an opportunity to acquire outside funds whichw Il give himthe
ability to refinance his farm and continue farm operations.”
Accordi ngly, he requested that thetinme by which he berequiredto
returnthe collateral to CCUbe extended for two weeks so that he coul d

expl ore refinancing. After a Novenber 23, 1998 hearing, the court gave



the debtors until Decenber 4, 1998, in which to assenble the
col lateral .

On January 8, 1999, a hearing was hel d on the chapter 12 trustee’s
nmotionto dism ss with prejudice. The debtors did not appear. Based
on the evidence presented, including the testinmny of CCU s
representative that of the 107 cows, only 23 cows, one bull and two
cal ves had been turned over by t he debtors, the court found that debtor
Robert Howard had comm tted fraud i n connection with this case by
concealing and failingtoaccount for CCU s col |l ateral. The chapter 12
trust ee and counsel for CCUsuggested that a conversionto chapter 7
i nstead of dism ssal would be in the best interests of creditors.
Accordi ngly, the case was converted to chapter 7 by order entered
January 13, 1999.

The debtors responded by filing on January 22, 1999, a notion
requesting that the January 13, 1999 order be set asi de. By agreed
order entered March 4, 1999, and si gned by t he debtors, counsel for the
chapter 12 trustee, and counsel for Associ ates, the court’s finding of
fraud was vacat ed upon t he debtors’ consent for their bankruptcy case
to remain as a chapter 7.

On March 9, 1999, the chapter 7 trustee, Mary Foil Russell, filed
a notice of public auction of the 79-acre farmset for May 15, 1999,
alongwi th anotionfor order all ow ng parcel and sal e of the farmand

a notion for order requiring the debtors to turnover the farm 1In



support of the latter notion, the chapter 7 trustee filed the
decl arati on of auctioneer Davi d Sanders who stated that debtor Robert
Howard had frustrated any attenpts to have the farmsurveyed and
di vided for sale by ordering his enpl oyees and surveyors off the
property and t hat he had wi t nessed debt or Robert Howard’ s conversati ons
withthe chapter 7 trustee wherein he repeatedly voiced that there
woul d be no sal e of the farm A hearing on the turnover notion was
noticed for March 23, 1999. The debtors di d not appear at the hearing
or otherwi se object to the chapter 7 trustee’ s request. By order
entered March 24, 1999, the court directed the debtors and their sons
to “vacate the Debtors’ house, farmand entire preni ses no |l ater than
March 31, 1999.” When the debtors did not conmply with this order, the
chapter 7trusteefiledon April 8, 1999, a notion requestingthe court
tofindthe debtors incontenpt and di sall owt heir honest ead exenpti on
as a sanction. After a hearing upon notice heldon April 20, 1999, the
court set April 27, 1999, as a newdeadline to vacate the farmand
ordered that the failure of debtors to conply wouldresult in automatic
forfeiture of their homestead exenpti on. The debtors apparently have

remai ned on the prem ses ever since.

1.
What transpired next is the basis of the appellatelitigation.

On May 6, 1999, the chapter 7 trustee filed a notice of proposed



private sale or, inthe alternative, amended noti ce of public auction.

That noticerecitedthat the debtors’ son, Robert, had nmade a bi d of

$245, 000 for the 79-acre farmand furni shed aletter of intent from
Appl etree Mortgage to provi de financing. The notice further provi ded
that inthe event the sal e did not cl ose by May 28, 1999, the public
aucti on woul d be reschedul ed for June 26, 1999. In conjunctionwth
t he proposed sale, the chapter 7 trustee filed on May 17, 1999, a
notion for sale free and cl ear of liens. On June 17, 1999, an order

granting the notion was entered authorizing aprivate sal e of the 79-

acre farmor public auction free and clear of |iens w th proceeds goi ng
topay valid|liens, adm nistrative expenses, property taxes, and the
bal ance to creditors.

Al most three years | ater, on May 16, 2002, the debtors filed a
notion requestingthis court todetermnethevalidity of the chapter
7trustee’ s sale of thefarm The debtors allegedinthe notionthat
the chapter 7 trustee sold the property at private sal e on August 3,
1999, for $247,000to Marcy Ledford; that Ms. Ledford was t he daught er
of the president of Appl etree Mortgage Conpany, Shirl ey Harwood; t hat
upon recei ving a deed fromthe chapter 7 trustee, Ms. Ledfordinturn
transferred the property by quitclai mdeed to Ms. Harwood on Novenber
3, 1999; and that Ms. Harwood and her husband subsequent|y obt ai ned
| oans fromWashi ngt on County Bank i n excess of $600, 000 whi ch were

secured inpart by the 79-acre farm The debtors contended t hat “Marcy

10



Ledf ord was part of a conspiracy to defraud the Debtors and ot hers by
pur chasi ng the property in fact for her nother”; that “[a]s a Mrtgage
Br oker, Shirl ey Harwood owed a fiduciary duty tothe Debtors”; and t hat
“Debtors herein, the Chapter 7 Trustee and the Estate have been
def rauded by Shirl ey Harwood and her daughter, Marcy Ledford.” As
relief, the debtors requested that the court “voidthe saleto Marcy
Ledford and al | owt he Chapter 7 Trustee to hold a public auctionin
conpliancewiththe Court’s prior Oder for the benefit of the Debtors,
any remai ni ng unpaid creditors in Debtor’s [sic] case and any ot her
cl ai mants who m ght be entitledto shareinthe proceeds form[sic] the
sale.”

A hearing was hel d on t he debtors’ notion on June 11, 2002. At
t he hearing the chapter 7 trustee expl ai ned that the debtors’ son,
Robert, had not been abl e to obtainthe contenplated fi nancing from
Appl et ree Mortgage for the purchase and that t he sal e had been made to
Ms. Ledfordin connectionwth an arrangenent whereby t he debt ors and
their sons woul d be permttedtoremainonthe prem ses whil e Robert
sought financingto eventually purchase the farmfromMs. Ledford.
Greene County Bank d/ b/ a Washi ngt on County Bank acknow edged t hat it
had previously held a deed of trust against the 79-acre farmin
connection w th | oans made t o t he Har woods, but had f orecl osed t he deed
of trust after the Harwoods defaulted in paynent. Both the chapter 7

trust ee and Greene County Bank urged the court to deny the debtors’
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noti on whi ch the court didat the conclusion of the hearing. Inso
ruling, the court assuned the truth of the debtors’ allegations in
t heir notion, but noted that the property had been sol d for a greater
amount than originally noticed, that no all egati on had been nade by t he
debt ors t hat Greene County Bank had not i n good faith obtai ned t he deed
of trust inconnectionwth nonies |ent tothe Harwoods, and that the
debt or s had del ayed al nost three years before bringingthis matter
before the court when they obviously knew their son had not been
successful in purchasingthe 79-acre farm Upon wei ghing the equities
of therelief being sought by the debtors versus that of the chapter 7
trust ee and Greene County Bank regarding the finality of the sale, the
court concl uded t hat sal e shoul d not be set asi de and ent ered an or der
to this effect on June 12, 2002.

Thereafter, the debtors appeal ed t he June 12, 2002 order to the
di strict court which issued an order January 16, 2002, affirmngthis
court. The district court stated that “[i]t defies all | ogic and
reason to assune t hat [t he debtors] never knewthat their son did not
conpl ete the purchase of their home by June 1, 1999, and that his
efforts to obtainfinancingto purchase the property through Shirley
Harwood at Appl e Tree Mort gage had been unsuccessful.” Inlight of the
vari ous public recordsonfileregardingthe transfers of the property
and t he June 17, 1999 order all owi ng the sal e of the property free and

clear of liens, thedistrict court concluded that the debtors’ delay in
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pursuing the matter and failure to obtain a stay of the order all owi ng
the sal e of the property was fatal totheir notion. Thereafter, the
debt ors appealed to the Sixth Circuit Court of Appeals, where the
appeal is at present. Thisisthelitigationwhichisthe subject of
the chapter 7 trustee’ s notion to approve conprom se, whereby the
estat e woul d pay $2, 000 to t he debtors i n exchange for their agreenent

to di smss their appeal and wai ve any further cl ai magai nst t he estate.

[l

I nruling upon a notionto approve a conproni se, the court nust
det er mi ne whet her t he proposed conprom seis fair and equitable and in
the best interests of the bankruptcy estate. See, e.g., Mnus v.
Lanbros, 286 B.R 629, 636-37 (N.D. Ohio 2002). To nake such a
det erm nation, courts general ly consi der various factors, including:
(1) the probability of success in the litigation, wth due
consi deration for the uncertainty infact andlaw, (2) the conplexity
and li kely duration of the litigation and any attendant expense,
i nconveni ence and del ay; and (3) all other matters bearing on the
wi sdomof the compromi se. 1d. (citingMtter of Jackson Brew ng Co. ,
624 F. 2d 599, 602 (5th Cir. 1980)). The court may not sinply rely upon

the “trustee’ s word that the conproni se i s reasonabl e,” but has “an
affirmative obligationto appriseitself of the underlyingfacts andto

make an i ndependent judgnent.” Inre Wst Pointe Properties, L.P., 249
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B.R 273, 281 (Bankr. E.D. Tenn. 2000). The court is |ikew se not
bound by t he acqui escence of the unsecured creditors as denonstrat ed by
their failure to object. Id. at 283.

Turning first tothe probability of the debtors’ success ontheir
appeal , debtors’ counsel stated that the debtors have al ready execut ed
a settlenent agreenment with Greene County Bank whereby the bank
qui tcl ai med t he debtors their hone and seven acres and t he debtors in
turn quitclaimedthe remai ni ng acreage to t he bank. That havi ng been
acconpl i shed, the court fails to conprehend why t he appeal has not been
rendered noot. Therelief sought fromthis court intheir notion which
i s the subject of the appeal was “to voidthe saleto Marcy Ledford and
allowthe Chapter 7 Trustee to hol d a public auctionin conpliancewth
the Court’s prior Order for the benefit of the Debtors, any remai ni ng
unpaid creditors in Debtor’s [sic] case and any ot her cl ai mants who
m ght be entitled to share in the proceeds form[sic] the sale.”
Cbvi ously, the debtors cannot have both the sal e set asidesoasto
allowthe chapter trustee to auctionthe 79-acre farmand yet keep a
portion of the property, that being their house and seven acres
subsequent |y deeded to t hemby G eene County Bank, for whi ch they have
not paidthe estate. The debtors’ quitclaimof their interest inthe
farmacreage and settl ement wi t h G eene County Bank si nply can not be
reconciledwith the debtors’ request intheir notionthat the sal e by

the chapter 7 trustee be voided and the farm aucti oned.
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Furt hernore, evenif appeal has not been rendered noot, the court
remai ns convi nced t hat t he grounds upon whi ch this court deniedthe
noti on and on which the district court affirnmed are correct and hi ghly
unlikely to be overturned by the Sixth Grcuit Court of Appeals. For
t hese reasons, the court concl udes t hat the debtors’ appeal is w thout
any nmerit and therefore the possibility of their success thereon
extremely renote.

The chapter 7 trustee indicates that she expects to incur
approxi mately $3,000 nore i n | egal fees whil e the debtors exhaust their
appeal beforethe Sixth Circuit andthe estate risks the possibility
that the matter may be renmanded for an addi ti onal hearing or further
fi ndi ngs whi ch woul d require the addi ti onal expendi ture of attorney
fees. The matter on appeal is not conplex and in fact couldvery well
be di sm ssed for noot ness on a notion by the chapter 7 trustee. |n any
event, when conpar ed agai nst t he paynent of $2, 000 to t he debtors,
$3,000 in attendant expenses to defend the appeal is relatively
i nsignificant. Mreover, any del ay associ ated wi t h t he appeal woul d be
negli gi bl e considering the already | engthy history of this case.
Al t hough the chapter 7 trustee indicates that the debtors in exchange
for the $2,000 wi I | al so make “no further clai mon the bankruptcy
estate,” the court i s unaware of any cl ai mby t he debt ors agai nst t he
estate other than the now noot request that the sale be voided.

Certainly, the debtors do not have a honestead claimsince it was
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forfeited as a sanction for their contenpt of this court’s April 23,
1999 order directing the debtors to vacate their residence andturnit
over tothe chapter 7 trustee. The debtors did not appeal that order
and it is now final.

Lastly, when considering the other matters beari ng on t he wi sdom
of approving the proposed conprom se, the court cannot in good
consci ence approve the settlement. Areport of sale fil ed by chapter
7 trustee on May 22, 2002, indicates that of $247,000 i n sal e proceeds,
Associ ates received $175,000 in paynent of its claim \Wen the
debtors’ chapter 12 pl an was confirned, Associ ates was owed | ess t han
$125, 000. Thus, over $50,000 equity inthe property di ssi pated while
t he debtors repeatedly sought to delay and frustrate any sal e and
ot herwi se cont enptuously refused to vacate the property as orderedto
permt the chapter 7trustee to prepare the property to achi eve the
best sal es price. That anount woul d have assured a substantial, if not
full, payment to all the unsecured creditors. As it stands now, the
chapter 7 trusteeis doubtful that any distributionwill be madeto
such creditors. The debtors have in effect bested the system by
recei ving a di scharge of their i ndebt edness while at the sane tine
frustrating the sal e of estate property insuch a manner as to enabl e
t hemt o keep a portion of their property. For this court to authorize
an addi ti onal award of $2,000 in estate funds to the debtors under

t hese ci rcunstances woul d i ndeed be a travesty of justice. For these
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reasons, the court finds the proposed conpronise to be unfair,
i nequitable and not in the best interests of this estate.
FI LED: COct ober 3, 2003

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE
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